This article discusses the surprisingly widespread, little-known practice of "48-hour holds," where police detain a suspect, without charge or access to bail, for up to 48 hours to continue their investigation; at the end of 48 hours, they either charge or release him. Although it has not been discussed in the scholarly literature, the practice has occurred in a number of large local jurisdictions over the past few decades, and continues today in some of them. The "holds" often take place, admittedly or tacitly, without the probable cause needed to charge a defendant, and thus in violation of the Fourth Amendment. Even with probable cause, the article argues, it is constitutionally problematic to deliberately detain a person for 48 hours without charge. The article traces the development of the practice over the last few decades, including its surprising persistence despite repeated (though sporadic) criticism by courts and the media. It rejects the justifications for the practice asserted by its defenders, and suggests that the practice improperly allows the prosecution to achieve two "end runs" around normal procedural protections. First, the practice allows detention for 48 hours without starting the clock for a prompt bail determination. Second, it delays for 48 hours the point at which the Sixth Amendment right to counsel protections against interrogation attach, thus allowing an extra 48 hours for the police to "sweat" the defendant and potentially achieve confessions.
For the past several decades, a number of local jurisdictions around the country have had a publicly acknowledged, routinized procedure where a suspect would be held against his will for up to 48 hours without being charged with a crime, in order for the police to continue their investigation of the suspect. In many (if not most) cases, this was done without proof amounting to probable cause -either with no judicial scrutiny or judicial scrutiny that was pro forma at best. In all cases, there was no formal charge; thus, there was no access to bail, or a bail hearing, or starting of the clock for a prompt bail determination. Suspects were routinely interrogated during this period. At the end of the prescribed period -variously 20 to 72 hours, but usually 48 -the suspect would either be charged or released.
2 Despite occasional criticism of this practice by courts, the bar, and the press, the practice continued, resulting in many thousands of such detentions.
These policies and practices occurred in various jurisdictions around the United States, at various periods of time, with some continuing to the present day. Examples include written police policies in Chicago, Illinois which continued through the 1980s and 1990s, 3 with a recorded complaint as late as November 2002; 4 standard practice in Austin, Texas throughout the 1970s and 1980s 5 which has never formally been discontinued; and unofficial policy in Missouri at least throughout the 1990s. 6 An even more aggressive version from Orleans, Parish, Louisiana, purported to allow a magistrate to extend a detention by 48 hours even after finding no probable cause. 7 This practice occurred within the last few years. 8 While the maximum period involved is 48 hours, shorter periods are sometimes used. For example, relying on a state statute requiring warrantless arrestees to be charged within 20 hours or released, local authorities have deliberately detained persons without charge on "20-hour holds." 9 In some Missouri jurisdictions, there was an "unwritten policy" of holding all domestic violence suspects for the full statutory 20-hour period. 10 In at least one case, police adhered to this policy even after a judge ordered such a suspect released.
11 Litigants in Michigan have alleged a similar unofficial policy regarding domestic violence suspects. At least one federal court has suggested that such a deliberate policy of extensive detention without charge, despite the availability of a magistrate, might violate the Fourth Amendment. 12 At the other temporal extreme is Cleveland, Ohio. Until as recently as last year, the Cleveland Police Department had a policy of detaining persons without charge for up to 72 hours. At the end of this period, the suspect would either be formally charged or released. 13 An administrative law judge discontinued the practice just this year.
14 But, by far, the broadest practice is in Tennessee, where several jurisdictions have had internal policies of placing certain suspects "on 48-hour hold,"
15 did so fairly frequently, and in some cases, still continue. The purpose of the hold has been to allow the police extra time to develop their investigation. If the investigation is fruitful, the suspect would be charged; if not, he would be released. Sometimes these detentions were done by court order, and sometimes on the authority of law enforcement alone. In no case was it expressly authorized by statute or court rule.
In one 10-day period in 2012, three separate developments focused attention on this littlediscussed, surprisingly frequent, and constitutionally suspect practice. On March 14, the Tennessee Court of Criminal Appeals reversed a first-degree murder conviction in a scathing 9 Roberts, 928 F.Supp. at 915 (opinion of district court), 932-933 & n.14 (appended report and recommendation of magistrate judge), citing MO. ANN. STAT. §544.170 (West 2012). 10 See In Re Conard, 944 S.W. 2d 191, 193-194 (Mo. 1997) . A statute had required all types of criminal suspects to be released within 20 hours if the suspect had not yet been charged, id. at 194 n.1, and police decided to hold all domestic violence suspects for the full statutory period. That statute now authorizes pre-charge detention for up to 24 hours before charges must be filed. Mo. Ann. Stat. § 544.170 (West 2012).
11
In Re Conard, 944 S.W.2d at 192-193. 12 Davis v. City of Detroit, No. 98-1254, 1999 WL 1111482, *1 (6th Cir. Nov. 23, 1999) (citing Brennan v. Township of Northville, 78 F.3d 1152, 1155-1156 (6th Cir. 1996)).
The Sixth Circuit has distinguished (i) a practice of deliberately holding such suspects for the full statutory period despite the availability of a magistrate, which is constitutionally suspect, from (ii) a constitutionally valid policy against releasing such suspects prior to 20 hours unless a magistrate has reviewed their case. See Turner v. City of Taylor, 412 F.3d 629, 639 (6 th Cir. 2005). The latter, constitutional approach is an official policy in some Michigan jurisdictions, relying on state statutes which allow police to issue cash bonds to misdemeanants, but which forbid police from releasing misdemeanor domestic assault suspects in the first 20 hours unless they can be brought before a magistrate. Id., citing MICH. COMP. LAWS §780.581(1). Laws such as these allow the magistrate to consider whether premature release might endanger a family member involved in the alleged altercation with the defendant, and whether additional hours of detention might allow those potential victims to relocate or take other protective action. Because this procedure is still predicated on making best efforts to promptly bring a defendant before a magistrate, it is analytically distinct from a blanket "20-hour hold minimum" policy, and thus not as vulnerable to constitutional challenge. opinion criticizing the use of "48-hour holds" by the Memphis Police Department. 16 This was the third time this court had issued an opinion criticizing the practice. 17 Independently, on March 21, the County Commission for Shelby County, Tennessee (which includes Memphis) conducted a previously scheduled hearing on the use of 48-hour holds. The supervising judge of the court approving such holds in Shelby County defended the practice. 18 Two days later, a federal district court issued an opinion holding the sheriff of nearby Lauderdale County, Tennessee in contempt for continuing the practice despite a 2010 court order enjoining it. 19 This confluence of events triggered sustained media attention and controversy, 20 including editorials questioning the practice 21 and statements from the police and prosecutors' offices defending it. 22 Within a week, the uproar resulted in a decision to discontinue the practice in Shelby County. 23 However, both the chief judge overseeing the practice in that county 24 and the District Attorney helping to implement it 25 continued thereafter to defend the holds, and the District Attorney announced that the State would appeal the appellate case finding the practice unconstitutional. 26 Additionally, the practice continued until this year in Lauderdale County, 27 and apparently still continues in Tipton County, 28 as well as Hardeman and McNairy Counties, the other counties in the state's 25 th Judicial District. 29 Although apparently rare, the The State Attorney General's appellate pleading does not explicitly list as an issue for appeal the constitutionality of 48-hour holds, focusing instead on related challenges to the suppression of the statement obtained during the 48-hour hold in that case-an argument which may or may not require a ruling on the 48-hour holds' overall validity. See Application Of State Of Tennessee For Permission To Appeal, State v. Bishop, No. W2010-01207-SC-R11-CD (Supreme Court of Tennessee, Apr. 12, 2010), at 2, 7-10. However, the State does criticize as "flawed analysis" the intermediate appellate court's discussion of the police department's use of 48-hour holds. Id. at 12. 27 2012 Lauderdale County Order, supra at 19 (discussing continued use in 2011 despite the 2010 consent decree prohibiting it). 28 See List of Arrests, Tipton County Sheriff's Office (on file with author) (Tipton County List of Arrest). The practice represents a basic misunderstanding of Supreme Court case law in the area of pretrial detentions and the Fourth Amendment. It was (and is) a systematic violation of Fourth Amendment principles carried out openly, despite years of criticism by media, local government, and the courts.
Defenders of this surprisingly resilient practice maintain that the detentions take place based upon probable cause, that they are little distinguishable from regular arrests, and any controversy is misplaced concern over formalities. 31 However, there is reason to believe that many detentions took place without probable cause. And, even with probable cause, detaining people without charge, and without access to bail, seems to constitute an independent constitutional violation.
32
The phenomenon merits analysis. It has sprouted up repeatedly at different times, including within the last few years, all around the nation. It continues today in some places. The spirited defense of the practice in Shelby County, Tennessee, a major practitioner, suggests it might resurface in years to come. In any event, it appears not to have been discontinued in other parts of Tennessee, and continues in other parts of the country in the specific context of domestic violence cases. Even when the practice is supposedly discontinued, significant misunderstanding of the law in this area can persist among law enforcement officials. 33 It suggests a broader problem of misunderstanding by local judges and police of the principles explained in County of Riverside v. McLaughlin, which held that warrantless arrestees must be brought before a neutral magistrate for a probable cause determination as promptly as practicable, with delays over 48 hours presumptively unreasonable.
34
More broadly, significant issues lurk here about the principles underlying our rules governing pretrial detention. The issues are cast into stark relief by the recent years' expansion of detention authority related to the war on terror.
35 Suspected "enemy combatants" have been detained without charge, but only in cases where there is a perceived grave threat to national security, and only with much controversy. Additionally, while "investigative detentions" are common in other countries, 36 they have long been outside the traditions of the American criminal justice system. The abuses occurring in other countries from the use of investigative holds remind us why. 37 The recent (and continuing) use of 48-hour holds in the United States in non-terrorism cases, with relatively muted (or at least delayed) public outcry, rebuts the complacent notion that "it can't happen here."
This Article examines the issues involving the "48-hour holds." While it discusses its use generally around the country, and analyzes its constitutionality under federal law, the Article focuses in detail on the practice in Tennessee, where it seems to be used most frequently, broadly, and recently. Part II describes the current (or recent) extent of the practice. Part III discusses the legal problems with "investigative detentions" and the role which the legal standard of "probable cause" plays in this analysis. It distinguishes 48-hour holds from other types of limited detentions which can sometimes occur on less than probable cause. It argues that 48-hour holds constitutionally require probable cause, and that in practice they often lack it. This Part also discusses the origin and history of the practice in Tennessee, and its surprising persistence despite repeated (though sporadic) public criticism. Part IV argues that even where 48-hour holds are supported by probable cause, they are still unconstitutional, both because the law forbids the detention of persons without charge, and because 48-hour holds impermissibly delay the determination of bail. This Part also discusses why law enforcement officials choose the practice rather than simply charging defendants in the traditional manner. It rejects the practical explanations for this choice proffered by the practice's defenders, on the grounds that the practical ends cited could just as easily be achieved by use of a traditional arrest and charge. It suggests that the practice may serve as an "end-run" around traditional safeguards providing bail and preventing interrogation in violation of the right to counsel.
II. RECENT PRACTICE

A. Generally
Forty-eight-hour holds are by far the exception, not the rule. A 1999 media survey of 15 major American cities found no city which used extended holding periods before suspects are charged. 38 But, both within the last few decades, and fairly recently, similar pre-charge holding practices have been prevalent, not just in remote areas, but in major U.S. cities.
In Missouri, law enforcement used a state statute originally designed to protect defendants to justify such a practice. Missouri has a statute stating that persons arrested without warrant must be either charged or released within 24 hours. 39 In prior years, that statute had specified a period of 20 hours. 40 The statute was intended to set an outer limit on how long police could hold a suspect without charging him and giving him a probable cause hearing, and did not purport to provide law enforcement with any additional latitude regarding arrests and detentions. 41 It was not "a sword in the hands of the police, but rather a shield for the citizen."
42
Nonetheless, police seized on this statutory language to defend the Missouri practice of "a 20-hour hold" 43 -i.e., deliberately holding suspects without charge for 20 hours while police attempted to gain the suspect's cooperation. 44 Moreover, some local jurisdictions in Missouri and Michigan have policies, either written or unwritten, of holding domestic violence suspects for at least 20 or 24 hours, regardless of whether a magistrate is available to make a probable cause finding. 45 The policy is apparently intended to ensure that victimized family members of the accused have sufficient time to relocate or take other protective measures before the defendant is released. Nonetheless, as a blanket policy applying to all persons accused of domestic assault, it seems overbroad. At any rate, to the extent police, pursuant to such policies, purposely detain defendants past the point at which it is practicable to bring in a magistrate, they violate the Constitution. 46 In Chicago, police promulgated written General Orders which authorized investigative detentions. "Paragraph C-2"of one such General Order authorizes police to detain suspects when "there is a necessity for the detention … for a period of time longer than that which might routinely be expected, in order that they may continue the investigation." 47 This policy was even broader than the typical "48-hour hold" policy, in that no definite time limit was set. On numerous occasions, federal courts have found that the purpose of the policy is to allow for Id.
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Id. at n.14. 44 Id. at 915 (describing this as "the sole purpose of the pick-up"); see also id. at 932 (describing this position as "advanced unapologetically" by the prosecution in both its pleadings and witness testimony). 45 See In Re Conard, 944 S.W. 2d 191, 193-194 (Mo. 1997 investigative detentions, and thus, was unconstitutional. 48 Despite this, the City of Chicago continued to defend the practice for years. 49 One federal district court decision had suggested that the practice had "apparently" been rescinded , 50 but a case as recent as 2006 addressed a complaint concerning a practice remarkably similar. 51 In Austin, Texas, this practice continued for many decades, despite the absence of an express statute or police policy authorizing it. 52 It did so despite fairly aggressive criticism from the local judiciary. 53 Affected suspects were officially listed as being held "on suspicion of" a particular charge, even though not actually charged.
54
Nor have the errors necessarily improved over time. As recently as 2009 and 2010, in New Orleans, Louisiana, the practice was arguably more constitutionally suspect. After a defendant had been held for many hours, sitting "initial appearance" judges holding probable cause hearings would regularly find a lack of probable cause but, nevertheless, erroneously order the defendant for an additional 48 hours, misapplying the reasoning from Riverside. 55 And as recently as last year, Cleveland Police were routinely holding suspects without charge for up to 72 hours. 56 Not only is the period of constitutionally suspect detention longer in this case, the fact that it exceeds 48 hours disqualifies even the (ultimately unconvincing) argument that it is being faithful to the Supreme Court ruling in Riverside. 64 During a previous controversy over an antecedent to the 48-hour hold, a Memphis Police Department representative had publicly acknowledged that arresting someone for investigative purposes was "misconduct." 65 Nonetheless, the Director of the Memphis Police Department had recently defended his department's more recent use of 48-hour holds. 66 The mechanics of the procedure vary by county. The common theme is the (i) detention of a suspect (ii) without charge (iii) for investigative purposes (iv) for up to 48 hours. At the end of the 48 hours, the suspect is either charged or released.
In Lauderdale County, the Sheriff's Department would typically bring in a suspect to the jail and fill out a form indicating that the person is to be held for 48 hours "for investigation." 67 The form is not reviewed by a magistrate prior to the beginning of the "48-hour hold." The form calls for the category of crime for which the person is to be investigated, but that is not an actual charge. Indeed, the form indicates this hold "for investigation" to be an alternative to the part of the form where an actual charge would be identified. 68 These detentions occur when the officers do not have sufficient evidence to charge a detainee with a criminal offense. 69 In Shelby County, law enforcement will apply to a magistrate, or "Judicial Commissioner," for a 48-hour-hold determination. 73 The Judicial Commissioner will sign a form stating that there is probable cause to believe that the defendant has committed a crime, and authorizing the suspect to be detained for up to 48 hours for further investigation. 74 At that time, the defendant is not yet charged, 75 meaning both that the prosecution has not yet filed an indictment, information, or presentment, but also that law enforcement has not filed an affidavit of complaint. 76 Law enforcement has that long to either charge the defendant or to release him.
77
Such suspects are also held at the jail, and are also ineligible for bond during this period.
78
In Tipton County, there do not appear to be standardized, written rules concerning the practice. Nonetheless, Tipton County arrest records show that suspects who are taken into custody are either listed by the offense for which they are charged or, on some occasions, listed simply as "Hold for Investigation." 79 Because the decision to "hold for investigation" has already been made and recorded at the time the arrestee is first brought to the police station, it seems to be made by law enforcement alone, without prior judicial authorization. This would be consistent with the procedure used by Lauderdale County, which also lies within the 25 th Judicial District. 80 The procedure used in the other counties (Fayette, Hardeman, and McNairy) in the same Judicial District (25) appears to be similar. 81 Some, but not all, participants in the procedure characterize this detention as an "arrest."
82 On the one hand, the defendant clearly is not free to leave, and the detention is in a 70 Id.
71
Id.
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Judicial Commissioners' Report, supra note 58, at 7-8. 74 See "Order Granting 48 Hour Detention for Probable Cause," available at www.shelbycountytn.gov/index.aspx?NID=71 (also on file with author).
There is some reason to doubt that the procedure really does require, in all instances, probable cause to charge a defendant with a crime. See Section III.A.2 infra. 75 Id. ("The defendant may be held in the Shelby County Jail pending the presentment of a formal charging instrument to the appropriate magistrate") (emphasis added).
76
Judicial Commissioners Report, supra note 58, at 7-8 (48-hour hold orders used when there is not yet probable cause to fill out an affidavit of complaint); holding facility, so it seems clearly to be an arrest. On the other hand, unlike an arrest, bond is not available, nor does the detention seem to start the clock for a prompt bail determination. Nor does confinement continue, as with an arrest, until either trial or a judicial decision to release pending trial. Instead, with a 48-hour hold, the confinement lasts only 48 hours, at which point the defendant is either charged or released.
III. INVESTIGATIVE DETENTIONS
It is precisely the temporary, contingent, pre-charge nature of the detention-the notion that the detention will only last up to 48 hours, unless the defendant is charged-that raises significant constitutional issues with the practice of 48-hour holds. These characteristics make the practice seem indistinguishable from an overly long and unconstitutional "investigative detention."
Under our scheme of constitutional criminal procedure, "investigative detentions" are unconstitutional. 83 The United States Supreme Court has so stated on multiple occasions. 84 So have courts in Tennessee. 85 Lower federal courts have also said so specifically in the context of "hold" procedures.
86
Ryan) (on file with author) (characterizing a 48-hour hold as an arrest) with Bishop, slip op. at 6 (law enforcement agents insisting that hold was not an arrest, although the defendant was not free to leave).
83
As used here, the term "investigative detentions" refers to a practice where law enforcement removes a suspect from where he is found to another location, and then forcibly holds him there for a significant period of time (more than a few hours) while law enforcement attempts to develop evidence sufficient to meet the "probable cause" standard for an arrest. The term does not refer to so-called "Terry stops," which allow law enforcement to briefly detain a suspect at or near where he is found for a far shorter period of time (less than an hour, usually) based on the legal standard of "reasonable suspicion," which is less than probable cause. See Section III.A.1, infra. However, some commentators use the term "investigative detention" to refer to Nor should the term be confused with "preventive detentions," which refers to the practice of holding someone pending trial based on a finding that they present a danger of committing further crimes. Although the Supreme Court has upheld "preventive detentions," it has done so in the limited context of a judicial hearing with due process protections (e.g., right to counsel, right to cross-examine, etc.) which require the prosecution to prove with "clear and convincing evidence" (a standard higher than probable cause) that detention pending trial is necessary to prevent a danger to the community. See United States v. Salerno, 481 U.S. 739, 743-744 (1987) . This situation is analytically distinct from 48-hour holds, and provides no support for the legality of 48-hour holds. This approach contrasts the United States with many other countries. The United Kingdom currently provides by statute for investigative detentions in terrorism cases. 87 A police officer needs only "reasonable grounds" to suspect someone of terrorism, and can place him in detention for up to 48 hours without charge. At that point, the officer must bring the suspect before a magistrate, who is empowered, based on a finding of need for continued evidencegathering, to continue to detain the suspect for an additional 7 days, at the end of which the magistrate may extend the detention for one final 7-day period.
88 Canada also provides for investigative detentions, and does not limit them to terrorism cases. 89 Similarly, investigative detentions for significant periods of time without charge are common in other countries.
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In recent years, there has been discussion about whether United States law was evolving to allow investigative detentions in the limited context of terrorism cases. 91 Given that the Court and Congress have given at least partial blessing to the detention of suspected "enemy combatants" without formal charges, 92 there may be something to that. Indeed, one scholar has argued that United States law has become even more permissive on this front than the United Kingdom, despite the latter's lack of any constitutional rules guaranteeing habeas corpus review. provided was delay "for the purpose of gathering additional evidence to justify the arrest." 94 Similarly, in Brown v. Illinois, the Court invalidated an arrest which it found "investigatory." 95 More specifically, the "48 hour hold" practice is troublesome in at least two fundamental ways. First, it seems to allow for detentions on less than probable cause. Second, it allows for detentions without charge. The probable cause defect will be discussed first, followed by a discussion of how this practice came to be.
A. Probable Cause
The Requirement and Its (Limited) Exceptions
Law enforcement can certainly interact with an individual found in a public place on less than probable cause. But where police take an individual from where they find him and forcibly remove him to another location, probable cause is required. This requirement certainly applies to any situation where police remove a suspect to police headquarters, whether for custodial interrogation, 96 to be fingerprinted, 97 or to be photographed. 98 It also extends to any other forced removal of a suspect from his then-current location to any other location. In Florida v. Royer, 99 for example, the Supreme Court held that police could not remove a suspect found in an airport to a separate airport interrogation room on less than probable cause. 100 In Hayes v. Florida, the Court held that the Fourth Amendment is violated where, without probable cause, the police "remove a person and take him to the police station, where he is detained, although briefly, for investigative purposes."
101 Thus, it is clear that the law generally forbids detaining a suspect for a crime on anything less than probable cause.
Nonetheless, there are a few discrete situations in which the law allows a detention of a suspect based on less than probable cause. These situations are distinct from 48-hour holds.
Terry Stops. One narrow exception, that of a brief "Terry stop" under the authority of Terry v. Ohio, 102 clearly does not apply to the 48-hour hold situation. In Terry, the Supreme Court held that a law enforcement agent could briefly detain a person found in public based on "reasonable suspicion" that the person was involved in criminal activity. 103 This "reasonable suspicion" standard is lower than probable cause, but more than a hunch. 104 111 where the Supreme Court held that probable cause was required to bring an unwilling suspect down to the police station for the purpose of taking fingerprints. Despite holding that probable cause was required where the police brought a suspect to the station without a warrant, the Court nonetheless suggested that, because of the relative lower level of intrusion involved in fingerprint sampling, there might be developed "narrowly circumscribed procedures" which could constitutionally provide for it under less than probable cause. 112 The Court later suggested that a judicial order might constitutionally authorize, on less than probable cause, such a brief seizure of an individual and removal to a police station for the limited purpose of fingerprinting.
113
More recently, it has acknowledged that this is still an open issue.
114
A number of states have seized on this dicta and passed statutes and rules authorizing police, based on Terry-style "reasonable suspicion," to bring a suspect to the police station for the purpose of taking samples of fingerprints, palm prints, hair, blood, urine, and other "nontestimonial" identifying information. 115 The statutes specify only "nontestimonial" 105 Id. at 21.
106
Id. at 26; see also United States v. Sharpe, 470 U.S. 675, 686 (1985) (police must "diligently pursue a means of investigation that was likely to confirm or dispel their suspicion quickly, during which time it was necessary to detain the defendant"). 107 See Model Code of Pre-Arraignment Procedure §110.2(1) (recommending a maximum of 20 minutes for a Terry stop); United States v. Sharpe, 470 U.S. 675, 683 (1985) (declining to provide a set time limit, but ruling on the facts that a detention lasting 20 minutes was valid). The Court in Royer did acknowledge that there could be circumstances where, for reasons of "safety or security," it might be necessary to remove a suspect to a nearby location during a Terry stop, despite the absence of probable cause. Id. at 504. But the Court indicated those would be exceptions to the general rule that police would need probable cause to convert a brief "detention in place" to one where the suspect was forcibly moved to a different location. information to avoid Fifth Amendment problems: the Supreme Court has held that there is no violation of the prohibition of the privilege against self-incrimination where the information extracted from a suspect is not verbal information from the suspect which is relevant because of the semantic content of the suspect's statement. 116 Most of these statutes either explicitly authorize such limited detentions based on "reasonable grounds" which are lower than probable cause, 117 or have been interpreted by state courts to do so.
118
The constitutionality of these statutes is an open question. A number of state courts have upheld these provisions. 119 However, at least one state court has invalidated a similar provision on Fourth Amendment grounds, requiring a minimum of probable cause. 120 In response, the state legislature later amended the statute to make the probable cause requirement explicit.
121 A federal version of the rule was proposed but never adopted, in part because of concerns over its constitutionality. 122 Another state court has held that while the statute only requires a Terrystyle "reasonable suspicion" standard, a probable cause showing would be required for the most intrusive kinds of samples, such as taking a blood sample.
123 This is in accord with some Supreme Court case law stating that searches which invade the body are more intrusive and require heightened justification under the Fourth Amendment.
124 Similarly, at least one scholar has argued for a probable cause standard for such intrusive procedures (like sampling blood, saliva, and urine), while allowing a reasonable suspicion standard for samples of information normally visible to the public (like fingerprinting, hair and voice samples, and physical measurements) for which there is a lesser reasonable expectation of privacy.
125
Because such statutes authorize police to take a suspect from where they find him and forcibly remove him to a police station or hospital for procedures which will most likely take a few hours, they far exceed the level of intrusion involved in a Terry stop. Thus, the better reading of the Fourth Amendment case law, and the better result overall, would be to require probable cause. That probable cause requirement should apply, regardless of how physically intrusive, or how connected to a reasonable expectation of privacy, is the particular type of sampling or test involved. However, the Supreme Court may ultimately decide to the contraryeither by upholding such statutes' application in all cases, or requiring probable cause only, based on the physical intrusion of the type of sample as opposed to the deprivation of liberty involved in forced removal to a police station or hospital.
Even if it does so, and the cases upholding these statutes turn out to be correct, that would still not support 48-hour holds. The courts upholding these statutes emphasize the limited nature of the deprivation of liberty, the fact that the detention is a relatively brief one, and limited to the narrow purpose of obtaining discrete identifying information. That is a far cry from allowing a person to be detained for 20, 24, 48, or 72 hours while an open-ended investigation continues.
Material Witness Statutes.
Another potential exception to the rule requiring probable cause to detain an individual involves holding an individual as a "material witness."
126 The federal material witness statute authorizes the detention of an individual based on a judicial finding that the individual's testimony "is material in a criminal proceeding," and that securing the witness' presence via subpoena "may become impracticable." 127 The subject of this judicial order would normally be given the same freedoms as any defendant subject to bail and pretrial release procedures; however, release of the material witness can be delayed "for a reasonable period of time" to allow for the deposition of the witness to be taken.
128
State material witness statutes follow a similar pattern. Tennessee, for example, has such a statute, which also requires a finding of material testimony. 129 Instead of requiring merely that the subpoena process may be "impracticable," the Tennessee statute requires a showing that the witness "has refused or will refuse to respond to process." 130 Further, rather than ordering detention, the judge is empowered to set bail to guarantee the witness' later appearance. Only after the person fails to give bail will the court be empowered to detain the witness.
131 Tennessee courts have not had occasion to pass on the constitutionality of material witness detentions.
However, federal courts have discussed, to a limited extent, constitutional standards applicable to the federal material witness statute. The federal statute certainly provides "a significantly lighter burden" than probable cause for the detention of an individual. 132 The Supreme Court has not ruled directly on the constitutionality of this lighter burden for Id.
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See Tenn. Code Ann. § 40-11-110 ("If it appears by affidavit that the testimony of a person is material in any criminal proceeding and if it is shown that the witness has refused or will refuse to respond to process, the court may require the witness to give bail under § 40-11-117 or § 40-11-122 for appearance as a witness, in an amount fixed by the court.").
130
Id. § 40-11-110(a). detention. 133 However, lower courts have suggested that a warrant requirement of some type applies. 134 Some have concluded that law enforcement must show probable cause that the material witness statute elements (the witness has material information, and a subpoena will not suffice to secure the witness' presence) are met. 135 Others have declined to apply a probable cause standard, but have nonetheless held that the general Fourth Amendment requirement of "reasonableness" governs. 136 Concurring in the recent Supreme Court case of Ashcroft v. alKidd, Justice Kennedy acknowledged the as-yet-unresolved choice between these two standards.
137 Although earlier Sixth Circuit decisions require probable cause, the law in the Sixth Circuit is not clear.
138
Regardless of the specific underlying constitutional standards applicable, material witness detention authority does not apply to the use of 48-hour holds, nor provide authority for such holds under anything less than probable cause. First, neither the law enforcement agencies applying for such hold orders, nor the courts granting them rely on any material witness statute or any material witness authority. For example, in the Tennessee appellate court opinions holding 48-hour holds unconstitutional, no party raised material witness authority as a justification for their use. 139 Nor was that raised as a defense in the federal litigation challenging the practice in Lauderdale County. 140 Court documents relating to the 48-hour holds do not rely on this authority either. 141 Neither the judicial order forms used in Shelby County nor 48-hour holds used in Lauderdale County characterized the order as one relating to material witness authority. probable cause requirement for material witness detention orders. 143 Thus, for the time period in which we know of the practice being in use in Tennessee, probable cause would have been required regardless of whether the detentions were purported to be applications of material witness authority.
Most importantly, material witness detentions are not supposed to be used to detain persons themselves suspected to be guilty of criminal activity, lest any lower standards be used as an end-run around the normal protections afforded the accused in our criminal justice system.
144 Because 48-hour-holds are routinely used to detain persons themselves suspected of a crime who end up being charged with a crime, they are not properly characterized as material witness detentions, and attempts to justify them in that way would be improper. from 48-hour holds. The existence of immigration holds (assuming their constitutionality) does not necessarily constitute support for the constitutionality of the typical "48-hour-hold" practice.
"Immigration Holds."
Regardless of whether immigration holds are in fact distinct from 48-hour holds, the question naturally arises as to whether the former are constitutional. Noncitizens within the United States have Due Process protections against unreasonable seizure.
152 Therefore, one might argue that immigration holds violate the noncitizen suspect's constitutional rights by improperly extending their detention. But the Supreme Court has already held that noncitizens can be detained without bail during a removal proceeding. 153 This is so because Congress has an interest in assuring that noncitizens will comply with the requirements of the removal proceedings, and they will actually show up at their hearing. 154 As long as the "immigration hold" suspect's initial detention by the other law enforcement agency for a (deportation-eligible) narcotics charge was based on probable cause, there is necessarily probable cause to believe the suspect is deportable. Thus, the extended detention for the additional 48 hours is more in the nature of being denied bail and being detained as a flight risk-something which the Court has already approved.
However, there is evidence to suggest that ICE often exceeds the authority granted by Congress and uses the detainer procedure illegally. 155 The two most common abuses occur when ICE issues detainers without an initiating request from the local law enforcement officials, and when ICE is lodging detainers upon individuals who have not been arrested for controlled substances offences. 156 Thus, while the detainer procedure might not fail the constitutional test for the same reasons the "48-hour hold" does, the procedure seems to be abused, imposing unconstitutional restraints upon noncitizens.
48-Hour Holds' Violation of the Requirement
As practiced, 48-hour holds run contrary to the basic requirement of probable cause before a person can be arrested. Although some defenders of the practice have claimed that 48-standard. But since the detainer is used only where the suspect is already being held (presumably constitutionally) on deportable charges, it contemplates a situation where there has already been at least a probable cause determination, or possibly an actual conviction, prior to ICE's involvement.
An interesting question might arise as to situations where ICE issues the detainer request during the first 48 hours after a warrantless arrest and prior to any probable cause determination. In that situation, the suspect could theoretically be held for more than 48 hours (somewhere between 48 and 96 hours) without a probable cause determination. There are no reported cases of this precise situation, which would require remarkably speedy coordination between ICE and the other law enforcement agency. and undoubtedly insufficient to justify an arrest. 163 Second, as a federal district court has found, in Lauderdale County, the policy itself "specifically authorized law enforcement officials" to detain individuals in the Lauderdale County Jail for up to 48 hours, "for the purpose of conducting further investigation, without probable cause to believe that the individual being detained had committed an offense." 164 In a resulting federal civil rights action, Lauderdale County admitted that its 48-hour-hold policy authorized detention on less than probable cause and thus, violated the Constitution. 165 In proceedings related to this federal lawsuit, the Lauderdale County Sheriff admitted under oath that the Lauderdale policy, up to 2010, had allowed for 48-hour detentions without charge or probable cause. Potter Memorandum, at 1. 162 See Terry, 392 U.S. at 27 ("reasonable suspicion" standard is lower than probable cause). 163 Id. at 26-27. Id. at 4. 166 Id. at 33.
Third, law enforcement agents in Shelby County made similar admissions under oath in other cases, including Bishop. 167 The appellate court in that case found that, despite boilerplate recitations that the defendant was being held "on probable cause," the record failed to establish that the magistrate's signing off on the 48-hour hold form was in fact "a true judicial determination of probable cause." 168 Fourth, individual examples of 48-hour-hold orders in other cases from Shelby County, Tennessee reflect instances where such orders were issued based on recitations of facts supporting less than probable cause. The forms used in such orders contain a blank for law enforcement to recite the "reason(s) for requesting the detention"; this is the only place on the form where any basis for the detention is provided. 169 In a number of instances, that part of the form contained nothing more than mere conclusory assertions of suspected criminal activity. In one case, for example, the form merely recites that a named victim was assaulted at a particular time and place by the defendant, without reciting any basis for believing the defendant was the culprit. It then simply adds that "[a]dditional time is needed to review the sexual assault kit, review the evidence, conduct interviews and show photo line ups." 170 In another, the form merely states that the defendant "has been implicated as being responsible" for an identified homicide and adds that "A '48-Hour Hold' is hereby requested for investigation by the MPD Homicide Bureau." 171 In both cases, the form continues that "The Court has reviewed the above listed facts" and "has determined there is probable cause." These conclusory allegations are textbook examples of the kinds of "bare bones" affidavits which the Supreme Court has warned against because they do not provide probable cause.
172
The Bishop case itself, the one which finally triggered a suspension of the holds in Shelby County, provides another good example. In that case, the 48-hour-hold form recites simply that the victim was shot, and that "During the investigation the defendant was named as the shooter."
173 Here, at least, law enforcement expressly asserts that there is evidence linking the defendant to the crime, which is more than the two instances discussed immediately above. But no information is provided about who it was who named the defendant, let alone information about his or her basis of knowledge or reliability.
174 It is therefore difficult to say that a showing of probable cause has been made. 167 Bishop, supra, at 7. 168 Id. at 7. That is not to say that there have been instances, even many instances, in which a 48-hour hold was obtained where there was indeed probable cause to suspect the detainee was guilty of the particular crime referenced in the 48-hour-hold order. But as practiced in Tennessee, the procedure has allowed numerous, if not routine, non-Terry detentions without probable cause.
Defenses of the Departure from the Requirement
Some defenders of the practice have suggested probable cause to hold a suspect for 48 hours for investigation is different from, and less demanding than, probable cause to "get charged."
175 Or, stated differently, that a lower level of probable cause than the normal level of probable cause needed for an arrest would apply, because a 48-hour hold was "less than an arrest."
176 Indeed, the Shelby County Judicial Commissioners Report implies this kind of regime of multiple layers of probable cause when it reports that the hold "does not quite have the probable cause needed for charging" 177 -suggesting, perhaps, that there is a lower level of probable cause adequate for the more limited detention involved in 48-hour holds. This suggestion reflects a more general misunderstanding of the requirement of probable cause among local law enforcement and judges.
This defense of 48-hour holds will not hold (so to speak). There is only one level of "probable cause." It is either present or it is not. If present, the proper course is to arrest and charge the defendant. If it is not present, the defendant may not be brought into custody, and may not be detained at all (except for a brief, on-the-spot Terry stop based on "reasonable suspicion").
In Lauderdale County, the policy expressly authorized 48-hour detentions when there was less than probable cause. 178 In Shelby County, official reports acknowledged that they were used with less than probable cause. 179 In Tipton County, a lack of documentation on the practice makes it hard to know how officials characterized the practice, but there certainly appears to be no documentation claiming any level of probable cause. Thus, in Tennessee, there has been an acknowledged, widespread procedure which, for years, systematically violated the Fourth Amendment.
B. Origins of the Practice
How did this problematic procedure come to be? It appears that it developed largely based on a misunderstanding of Supreme Court case law on detention requirements. 180 contrast, the United States Supreme Court in Gates abandoned the stricter Aguilar-Spinelli two-prong test for a more flexible "totality of the circumstances" approach, a sliding-scale analysis in which strength in one prong can overcome weakness in another. 462 U.S. at 237-239. 175 Bishop, supra, slip op. at 9 (characterizing prosecution's assertion in this way). 176 Id.
177
Judicial Commissioners' Report, supra, at 7-8. In 1975, the Supreme Court held that after a warrantless arrest, a defendant is entitled to "prompt" determination of probable cause by a judicial officer in order for any "extended restraint of liberty" to continue.
181 This led to the use of so-called "Gerstein hearings" after warrantless arrests. Such hearings can be ex parte, and use hearsay evidence; but an Article III judicial officer, independent of the prosecution and law enforcement, must hear the evidence and make an official finding of probable cause.
182 If the magistrate fails to find probable cause, the defendant must be released. 183 If the arrest was pursuant to an arrest warrant, no Gerstein hearing would be necessary: the warrant itself would constitute a prior finding of probable cause by a magistrate. 184 The Gerstein Court provided no guidance as to how "prompt" after the warrantless arrest the Gerstein hearing must be.
The Court provided that guidance sixteen years later in County of Riverside v. McLaughlin. 185 The Court held that a Gerstein hearing held within 48 hours of arrest will enjoy a presumption of constitutionality; after 48 hours, the burden shifts to the prosecution to justify the delay by showing "a bona fide emergency or other extraordinary circumstance." 186 Crucially, even if the judicial determination of probable cause takes place within 48 hours, a defendant can still establish a violation if she can prove that the hearing was delayed unreasonably.
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From Riverside came a general understanding of a "48-hour rule" regarding judicial determinations of probable cause. But Riverside did not alter the general requirement that arrests must be supported by probable cause. It simply prescribed how quickly a judicial officer must ratify the police's assertion (via a warrantless arrest) that probable cause did indeed exist at the time of arrest.
State and local jurisdictions applied this requirement to their own rules and procedures as faithfully as they could. Again, Tennessee provides a good example. The Tennessee Supreme Court applied the Riverside rule to Tennessee cases in State v. Huddleston. 188 In Huddleston, the Court dealt with a warrantless arrest followed by a period of more than 72 hours before the defendant was brought before a magistrate for a probable cause determination. The Court held that such unreasonable delay would trigger application of the "exclusionary rule," and could thus lead to suppression of statements obtained as a product of the illegal detention. 189 The Court Id. at 57. 187 Id. at 56. Where the hearing is delayed for a minimum of 48 hours so that the police can continue their investigation before they decide how to charge, this would seem to be an "unreasonable" delay. See infra, Section IV.C. adopted and applied the four-part test of Brown v. Illinois 190 for determining when an admission would be considered "fruit of the poisonous tree" of the illegal detention and thus suppressed. 191 Significantly, the Tennessee Supreme Court made clear that it would consider invalid all arrests based on anything less than probable cause, and that one could not justify a detention "for the purpose of gathering additional evidence to justify the arrest."
192
In some Tennessee jurisdictions, this "48-hour rule" somehow morphed into an (incorrect) understanding that police could hold someone for up to 48 hours, even if they did not have probable cause. Concurrent with this misunderstanding was the related misapprehension that a lower quantum of evidence was necessary to hold someone than to charge them, as well as the mistaken belief that one could routinely arrest persons without charge for up to 48 hours. At least as far back as the 1990s, some jurisdictions were using a precursor to the 48-hour-hold procedure known as placing a defendant "on the hook." 193 For example, the Memphis Police Department put roughly 10% of all arrestees "on the hook" without charging them. 194 The percentage was even greater regarding felony arrests. 195 This often meant detention of those suspects without charge for up to 72 hours without a probable cause review by a magistrate. 196 One media study showed that up to 40% of people held "on the hook" were eventually released without charge. 197 Even back at that time, the procedure was subject to criticism as improper detention. 198 The local defense bar protested that the "on the hook" practice amounted to unlawful investigative detentions, inasmuch as people were in effect being arrested without charge, or in many cases even probable cause. 199 In 1999, the Memphis/Shelby County Crime Commission issued a report criticizing the practice in Shelby County and calling for its abolition. 200 It recommended such reforms as mobile booking and 24-hour access to magistrates to speed the booking process, and eliminating the potential abuse represented by "on the hook" arrests.
Shelby County responded by adding "Judicial Commissioners" to its General Sessions Court system. These commissioners were tasked with, inter alia, providing timely probable cause determinations to persons arrested without a warrant. 202 However, law enforcement there did not end the practice of arresting suspected felons without charge and holding them preliminarily for up to 48 hours before charging them. 203 Indeed, the Memphis Police Department did not substantially reduce the practice until the 2000 decision by the Shelby County Sheriff's Department to stop accepting detainees unless they were charged. 204 The policy change was motivated by overcrowding concerns, since the local jail was the subject of then-pending federal litigation charging jail overcrowding. 205 Even then, law enforcement continued the practice regarding the more serious felony suspects. 206 The Sheriff Department's overcrowding-motivated policy change thus reduced the scope of the practice in that county but did not end it completely.
The Tennessee Criminal Court of Appeals added its own criticism of the practice in 2001. In State v. Ficklin, that court reversed a conviction and remanded for new trial based in part on the improper seizure of the defendant pursuant to this policy. 207 The defendant in that case had been "booked for further investigation," 208 but without probable cause. 209 Referring to this practice, the court stated that "The officers, apparently and mistakenly, believed it was permissible to take a person into custody without probable cause for questioning since there is no 'arrest." 210 The court held this unconstitutional, both because the defendant was seized without probable cause, and because the defendant was detained "in order for the authorities to endeavor to establish probable cause for an arrest." 211 Five years later, the same court again criticized this practice, specifically noting with disapproval that it was part of a regular policy. The court in State v. Rush noted that it was aware of no authority "which would permit the police to book a person 'into jail on a 48-hour hold,' or …'on the hook,' without preferring any criminal charges," in order that "the police could complete their investigation."
212 It added that "This Memphis Police Department practice has been routinely condemned as it constitutes an unlawful detention and subjects any evidence obtained during this period of detention to suppression." 213 Lauderdale County, and, far more rarely, in Warren and Van Buren counties. 215 In 2010, private plaintiffs filed a civil rights lawsuit against Lauderdale County seeking to enjoin the practice. In a July consent order, a federal district court held that the practice violated the Constitution and permanently enjoined it. 216 Despite all this, the practice continued in other counties, including Shelby and Tipton.
Six years after Rush, the Tennessee Court of Criminal Appeals criticized the practice yet again, in Bishop. Citing Rush and Ficklin, the Bishop court noted that the continued practice was "troubling" because "this court has repeatedly noted the illegality of the procedure and warned the Memphis Police Department specifically against its use." 217 The court criticized the Memphis Police Department for using this as a regular practice, to the point that special forms had been generated for it. 218 It also criticized the magistrates signing those 48-hour hold order forms for giving "an air of legitimacy to the procedure." 219 The court noted disapprovingly that the prosecutor had attempted to distinguish between a level of probable cause sufficient to hold a suspect and the (presumably higher) level of probable cause needed to charge him.
220
The Bishop opinion was the most extensive, most emphatic condemnation of 48-hour holds in Tennessee. At one point in the opinion, the court stated that "The '48-hour hold' does not exist in our constitutional pantheon of acceptable practices. The 48-hour hold procedure as described and utilized in this case is patently unconstitutional and subjects any evidence acquired to suppression."
221
The Bishop opinion led to another round of critical media stories and official condemnations.
222 It was only after this lengthy history of media and court criticism that the practice was suspended in Shelby County. 223 
IV. ARRESTS WITHOUT CHARGE
As noted above, defenders of the practice had insisted that such 48-hour detentions are indeed based upon probable cause. And, going forward, one could conceive of reforming the practice to allow only those 48-hour holds that are based on real probable cause. But this change, while ameliorative, would still not suffice to render the practice acceptable, for a number of reasons. Id.
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Bishop, slip op. at 9. 218 Id.
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Id. at 11 (emphasis added). For one thing, 48-hour holds, by their nature, contemplate arresting people without charge. A fundamental principle of law is that for police to arrest a suspect, they must charge him with a crime.
A. Generally
The Supreme Court has recently made this point clear. Discussing the constitutional principles underlying the related issue of the right to counsel, the Court drew from basic principles of law at the time of the Framers, looking to Blackstone as "the preeminent authority on English law for the founding generation." 224 The Court noted with approval Blackstone's statement that "a person could not be arrested and detained without a 'charge,' or 'accusation,' i.e., an allegation supported by probable cause, that the person had committed a crime." 225 The Court was careful to distinguish between this sense of "charge"-the crime identified by the arresting officer at the point of arrest-and a "formal charge," which is the filing by the prosecutor of an indictment, presentment, or information.
226 While the former must accompany an arrest, only the latter will trigger the Sixth Amendment right to counsel under federal law.
227
The requirement that a charge accompany an arrest-or, conversely, the prohibition on arresting people without charge-is sufficiently fundamental that it is taken for granted, and there are not many cases making this point explicit. It is generally contemplated that a charge accompanies an arrest. 228 It is, literally, "hornbook law." 229 Federal courts have held that police are under a general obligation to inform arrestees of the charges against them at the time of arrest, although exigent circumstances like violent resistance or hot pursuit may excuse police from this requirement.
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The Supreme Court has stated that while it is good police practice to inform a person of the reason for his arrest "at the time he has taken into custody, we have never held that to be constitutionally required." 231 But even contemplating that police may omit informing the suspect of the charge at the point of arrest, the Court went on, a suspect should not "be left to wonder for long," as warrantless arrestees, under Riverside, must be "promptly" brought before a magistrate. 232 Since under Riverside this must normally occur within 48 hours, and more quickly Id. at 220-221. 227 Id. Note that the rule in Tennessee is different: under the Tennessee Constitution, even a simple arrest, if pursuant to a warrant, will suffice to trigger the types of protections guaranteed by the Sixth Amendment right to counsel. State v. Huddleston, 924 S.W.2d 666, 669 (Tenn. 1996) ; see infra, notes 293-95 and accompanying text. 228 See, e.g., Wayne R. LaFave et. al, Criminal Procedure 8 (5 th ed. 2009) (defining an "arrest" as "the taking of a suspect into custody for the purpose of charging him with a crime") (emphasis added); 9 (describing "the initial decision to charge" as accompanying warrantless arrests); 8-11 (noting that the defendant will be charged by the arresting officer prior to the filing of the complaint). 229 See id. if feasible, a blanket policy of waiting at least 48 hours before informing warrantless arrestees of the charge is inconsistent with Supreme Court doctrine.
Thus, the relatively narrow exceptions to the normal expectation that police inform arrestees of the charges on the scene do not regularly excuse police from charging a defendant upon arrival at the police station, or at least reasonably promptly thereafter. Nor do they authorize law enforcement to hold a suspect for 48 hours without charge. Indeed, federal courts have criticized other countries for their rules allowing detention of persons for days without charge.
233
The 48-hour hold procedure runs directly contrary to this principle. By design, the procedure involves arresting a person without charge and then detaining them for 48 hours without charge. 234 In Willis v. Bell, the Northern District of Illinois explained that even where probable cause exists, a policy of deliberately holding persons beyond the earliest practicable time where a probable cause hearing could be held was unconstitutional. 235 And even though there may be no "ironclad rule" that warrantless arrestees be charged with a crime "forthwith," the Constitution forbids a detention where "there was never any intention in presenting [the suspect] to a judge."
236 Similarly, a detention is not permissible where "the sole purpose of the pick-up" is to hold the suspect until she either cooperates or the statutory period expires.
237
Since every variety of "hold" procedure described above in Section II contemplates that the suspect be held until either charged or released, they all violate this fundamental rule against holding a person for long periods of time without any charge. In Tennessee, for example, the actual documents used in Tennessee to process and memorialize such holds makes clear the "investigative detention" purposes underlying them. The form used in Shelby County, Tennessee for granting a 48-hour hold provides that the defendant "be held in the Shelby County Jail pending the presentment of a formal charging instrument to the appropriate magistrate."
238
The form used in Lauderdale County had separate and alternative blanks for either listing a charge, or indicating that the person was being held for investigation on a particular charge.
239
When a 48-hour hold is used, the former blanks are crossed out, and the latter blanks filled in, See Judicial Commissioners' Report, supra note 58 (acknowledging that the holds are used in Shelby County when there is insufficient probable cause to charge a suspect with an Affidavit of Complaint); 2012 Lauderdale County Order, supra, at 2 (Lauderdale County 48-hour hold policy specifically authorized police to detain with less than probable cause, such that no charge was possible); Bishop, supra, slip op. at 9 (court describing law enforcement officials' mistaken belief that a 48-hour hold without probable cause was acceptable "because the defendant was not yet charged with any crime"); Bishop, slip op. at 6 (police testimony that procedure is used when defendant is not yet being charged); cf. Ficklin, supra, slip op. at 8 (describing officers' mistaken belief that 48-hour hold without probable cause was acceptable "since there was no 'arrest'"). 235 726 F.Supp. at 1127 & n.20 (calling the prosecution's argument that probable cause was present "beside the point" and a "lame attempt" at defending the policy); see also highlighting that the 48-hour hold is an alternative to charging. 240 The arrest ledger in Tipton County has a column for the charge for which the person has been detained. In most cases, a particular crime is listed; for the 48-hour holds, however, that column entry simply reads "Hold for Investigation," also indicating a lack of a charge. 241 The arrest of a person without charge for 48 hours also violates the federal rules of criminal procedure and many state rules of criminal procedure. The federal rule requires that persons arrested without warrant be brought before the court "without unnecessary delay."
242
Many states have rules of criminal procedure modeled on this rule. In Missouri, for example, a federal court found Missouri's "20-hour hold" procedure violated not only the Constitution, but Missouri's Rule of Criminal Procedure 5(a), which requires warrantless arrestees to be brought "promptly" before a magistrate. 243 A federal court in Illinois held that even if a detentionwithout-charge policy complied with the similar federal and Illinois versions of this rule that would not save it from constitutional infirmity.
244
Tennessee's own Rule 5(a) is fairly typical. It applies to "[a]ny person arrested," and provides that such person "shall be taken without unnecessary delay before the nearest appropriate magistrate."
245 Once the arrestee is brought before the magistrate, an Affidavit of Complaint-a charging instrument-must be filed "promptly."
246
Case law provides limited guidance on how much of a lag between being arrested and being brought before a magistrate constitutes "unnecessary delay" for purposes of Rule 5(a), suggesting that a delay of some number of hours would satisfy the requirement, 247 but a delay of 72 hours would violate it. 248 There is not much guidance on what constitutes "promptly" filing a charging instrument after being brought before the magistrate. Nonetheless, the clear import of Rule 5(a) is that arrestees must be charged as speedily as possible. A delay of 48 hours, due not to pragmatic circumstances but by design as part of a deliberate policy not provided for by the Rules of Criminal Procedure, seems to violate this Rule, as well as the Constitution.
To be sure, Tennessee law does not provide, as a remedy for violations of this rule, for the automatic suppression of any resulting statements obtained. Such statements are still 240 Id.
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Tipton County List of Arrests, supra. See also Bishop, supra note 16, slip op. at 6 (testimony from numerous police that the hold is used "until we can…come up with the appropriate charges," until defendant "is officially charged out," and that the affidavit accompanying the application for a 48-hour hold "states that he's being not charged, but he is being placed on a forty-eight hour hold"). Indeed, for those 48-hour hold cases in the past with probable cause, or those cases going forward where probable cause exists, the pertinent question is, why not simply charge the defendant at the point of arrest? Why do certain law enforcement agencies prefer the chargefree 48-hour hold procedure?
Various answers are provided by law enforcement, courts, and skeptical defense lawyers. Some law enforcement officials cite convenience. They wish to make sure they have time to ascertain every potential charge which they can bring against a defendant. Officers wish to avoid charging the defendant on Crime X initially, only to find out after further investigation that Charge Y should be brought, either in addition to or instead of the initial charge. Similarly, if they charge Crime X and the defendant is released on bail, once the police later realize that other charges can be brought, they must go find the defendant again and bring him back in for the subsequent charges. 251 Others state generally that the holds provide the time for law enforcement to review surveillance videos, obtain statements from victims or witnesses in the hospital, or even check exculpatory information. 252 One judge overseeing such detentions adds that it may afford time for "an ongoing investigation to substantiate the allegations that were based on the initial probable cause" upon which the detention was allegedly based.
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The problem with every one of these explanations is that each one of these ends can be achieved just as well if the police were to follow the conventional (and constitutional) procedure of charging the defendant. Regardless of whether the defendant is detained after charge or allowed to go home, the fact of a charge does not, in any way, hinder the ability of law enforcement to review surveillance videos, interview witnesses in hospitals, check out exculpatory information, or conduct any other aspect of an ongoing investigation. If such investigation reveals that different or additional charges should be made, the prosecution may always amend the charging document to add or substitute new charges.
If doing so requires that the police re-arrest a defendant who had already been arrested but released pending trial within the first 48 hours, that does involve additional effort on the part of law enforcement. Rather than simply going back to the 48-hour holding cell to confront or re-book the defendant, police would be required to find him again. However, quaere how much of a burden this actually is. Presumably, if the defendant has been released pending trial, either law enforcement or the court has determined that he is not a flight risk. Having already once Judicial Commissioners' Report, supra, at 7-8. 253 Shelby County Commission transcript, supra note 82, at 9. tracked down the defendant, and having presumably instructed him not to disappear pending trial, picking him back up again to book him on new charges will likely not be a terribly burdensome undertaking. At the very least, it does not seem to outweigh the substantial liberty interest that innocent individuals have in avoiding being detained for 48 continuous hours without charge.
Critics of 48-hour holds suggest other reasons for preferring 48-hour holds over simply arresting and charging suspects: the holds allow law enforcement to do an end-run around procedural protections given defendants who are arrested and charged. And the holds do seem to avoid procedural protections in two interlocking ways. First, 48-hour holds seem to afford police extra time to hold a suspect before the clock starts ticking on a prompt bail determination. Second, they avoid an otherwise applicable ban on interrogation of suspects outside the presence of defense counsel. These additional licenses could allow law enforcement to "sweat" a suspect to obtain waivers and confessions which might otherwise not be legally obtainable.
C. Bail
Persons detained under a 48-hour hold order cannot get bail, and thus, cannot obtain release by being "bonded out."
255 Thus, the 48-hour hold could be used to deny a detained person whatever rights he may otherwise have to bail, or to a speedy determination of bail. This could constitute either an improper motive for preferring the 48-hour holds to a regular criminal charge, or an improper "windfall" to law enforcement in those cases where the 48-hour hold was used with the effect (if not the intent) of preventing the detainee from obtaining bail.
It certainly does seem that persons undergoing the 48-hour holds are eligible and entitled to bail, under either federal or state law. The Eighth Amendment to the United States Constitution provides that "Excessive bail shall not be required, nor excessive fines imposed."
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The Supreme Court has not expressly held that this amendment applies to state prosecutions through the Fourteenth Amendment's Due Process clause, but it has assumed that such incorporation applies. 257 While the Amendment does not provide an absolute right to bail, any bail set cannot be "excessive."
258 Further, while federal courts have provided no set time limit for a hearing, due process entitles a defendant to a bail hearing, and to have such a hearing without unnecessary delay.
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In all jurisdictions, of course, it is necessary to have a charge in order to set bail. That basic requirement suggests that, by delaying the imposition of a charge for a minimum of 48 254 See United States v. Roberts, 928 F.Supp. at 915 ("Here…the sole purpose of the pick-up was to hold Defendant until she either cooperated or twenty hours expired. This is not permissible.") hours while the police continue their investigation, 48-hour holds cause a significant delay in a bail determination.
In the federal system, the time limits for such determinations are set by statute. An arrestee is entitled to a prompt detention hearing, 260 and the maximum length of pretrial detention is limited by the deadlines imposed by the Speedy Trial Act. 261 Thus, federal law entitles a defendant to a prompt determination of bail.
A similar entitlement to bail in non-capital cases is set out in the Tennessee Constitution. 262 On this point, state constitutional and statutory provisions in Tennessee are generally similar to those in other states. 263 Tennessee statutes fleshing out the general entitlement specify that judges, magistrates, and court clerks may set bail, 264 how the amount is determined, 265 what restrictions on release may accompany bail, 266 etc. However, the statutes do not explicitly guarantee a prompt bail determination, or set out a definite time for such a determination to be made.
In most Tennessee counties, as is common throughout the country, the probable cause hearing contemplated by Gerstein is part of an "initial appearance" proceeding which also involves the setting of bail. 267 Thus, if a court meets the time limits imposed by Gerstein, it will, as a practical matter, most likely be meeting any time limits which may apply to a judicial hearing on bail.
Indeed, both federal and state courts dealing with claims of unreasonable delay in access to bail and pretrial release have tended to analogize to the 48-hour presumption set out in Gerstein for probable cause determinations. They have held a bail hearing or bail disposition timely if it meets the 48-hour deadline for a Gerstein hearing. 268 On this basis, federal and state courts around the country have upheld delays of 9 hours, 269 12 hours, 270 and 20 hours 271 between 260 booking and ability to make bail. Indeed, the Fifth Circuit has stated flatly that "There is no right to post bail within 24 hours of arrest." 272 However, these opinions allowing bail/pretrial release delays of 10 to 20 hours either referenced the local criminal justice system's administrative desire to wait to combine a bail hearing with another type of hearing 273 -a flexibility recognized by the Supreme Court in Riverside 274 -or did not involve situations where a magistrate was available but simply failed, without reasonable excuse, to provide a hearing. 275 These pragmatic reasons for a short delaythe unavailability of a magistrate on short notice, the desire to achieve efficiency by combining a probable cause hearing with a bail hearing -are the kinds of things the Supreme Court has expressly accepted.
At the same time, where such pragmatic excuses for delay did not exist, the Court intended no bright-line safe harbor, no guarantee of constitutionality whenever the hearing clocked in at 47 hours and 59 minutes. In Riverside, the Court emphasized that while a probable cause hearing occurring within 48 hours of arrest might be presumptively constitutional, even that quick a hearing might violate the Constitution if the magistrate were available sooner and there was no adequate explanation for the delay. 276 For this reason, lower courts upholding delays of less than 48 hours in obtaining bail have nonetheless been mindful of the possibility that such delays might still be unconstitutional if there were no reason for them. 277 The typical 48-hour hold seems to present precisely such a denial of bail review without reason. In Shelby County, for example, a Judicial Commissioner is available 24 hours a day to deal with such matters. 278 Indeed, during a typical arrest, a Judicial Commissioner routinely sets bail at the time an arrestee is booked. This prompt determination of bail, one which as a practical matter is available to all, is not available to those detained on a 48-hour hold.
So while the law in this area may not be clear, it appears that 48-hour hold detainees have some right to a prompt bail determination, and that their entitlement would be analyzed as analogous to the right of a prompt probable cause determination. If that is so, the 48-hour hold virtually doubles the time suspects can be held without getting the matter of pretrial detention/bail resolved. The "hold" procedure adds a preliminary 48-hour period before the clock even starts ticking on resolving the issue of pretrial detention/bail. In this respect, 48-hour holds give the state an advantage at the expense of defendants' rights.
There is no recorded use of this 48-hour hold procedure in the federal system. Any such use would trigger similar constitutional concerns about detention without probable cause, without a charge, and without a prompt determination of bail.
In other states, another question which arises is whether the reasons behind the policies of extended detention of domestic abuse suspects justify holding a suspect beyond the point at which a magistrate is available. The reason behind such policies is clear: they are designed to protect victims of domestic violence by preventing their alleged abusers from obtaining release too soon. As one state court has put it, "[T]here are valid reasons for keeping an individual in jail for …24 hours…especially in instances of domestic abuse where continued violence is a threat."
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On the one hand, this is not extending a detention for no reason at all, and thus is arguably not as constitutionally suspect as a generic 48-hour-hold policy. An articulable reason which is at least superficially valid-i.e., protecting domestic abuse victims--does exist. On the other hand, such a domestic-violence-specific policy results in unnecessarily prolonging the pretrial detention of persons presumed innocent under the law, based on a categorical assumption that all persons accused of that crime represent a public safety threat. In upholding a federal statute providing for "preventive detention" based on "future dangerousness," the Supreme Court emphasized that a court was required to make a case-specific finding, by clear and convincing evidence, that the defendant represented a danger of committing further crimes. 280 In this case, there is no requirement of a judicial finding that the defendant presents a danger to the alleged victim, or anyone else.
At least some laws designed to achieve heightened protection to domestic abuse victims set out some criteria beyond the initial accusation of domestic abuse. For example, Michigan has a statute providing for warrantless arrest in domestic violence cases if the suspect had a child in common with the victim, resides in the same household, or is a current or former spouse or lover of the victim. 281 It is doubtful whether such a statute providing for extended warrantless detention of suspects meeting these criteria (even where a magistrate was available to make a probable cause determination) would pass constitutional muster, even with such criteria added. Without any such criteria, policies unnecessarily prolonging warrantless detention in an entire category of cases seem even more constitutionally vulnerable.
D. Right to Counsel
Additional concerns arise that the 48-hour holds may afford a "loophole" around the restrictions on interrogation created by the Sixth Amendment right to counsel. This is so because law enforcement agents commonly question suspects while they are in the 48-hour hold. For example, this occurred in the Bishop case, and led to suppression of a statement obtained as a result.
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As noted above, the federal rule is that the Sixth Amendment right to counsel attaches once "the adversarial judicial process" has begun. 283 The Supreme Court has held that, at a minimum, this point occurs either, when the defendant has appeared before a magistrate, or once there has been a "formal charge"-i.e., the prosecutor has filed an indictment, presentment, or information. 284 Once the right attaches, law enforcement agents may not "deliberately elicit" incriminating information from the defendant outside the presence of defense counsel absent a valid waiver. 285 This means, specifically, that police may not engage in interrogation of the defendant. 286 This protection from interrogation is independent of the protections against custodial interrogation prior to being given the 4 Miranda warnings, which stem from the Fifth Amendment self-incrimination privilege. 287 So, absent a waiver of Sixth Amendment rights, even interrogation consistent with the principles of Miranda still violates the Constitution, wherever such interrogation takes place (a) after the Sixth Amendment right has been triggered and, (b) outside the presence of defense counsel. 288 Thus, under federal constitutional principles, once a formal charge triggers the Sixth Amendment right, police may not interrogate a defendant without his lawyer.
Without more, 48-hour holds would not normally violate this constitutional right. They typically take place prior to the filing of a formal charge (such as an indictment, information, or presentment) by a prosecutor. In Tennessee, however, the Sixth Amendment right to counsel applies also upon the issuance of an arrest warrant, because Tennessee law considers an arrest warrant to be sufficient to initiate "the adversarial judicial process." 289 Where the defendant is arrested pursuant to warrant, the protections against interrogation and other "deliberate elicitation of incriminating information" begin upon arrest. 290 Thus, in Tennessee, once police have arrested a defendant pursuant to warrant who has not waived his rights, they must refrain from interrogating him without a defense lawyer present. By allowing police to detain a suspect without getting an arrest warrant, 48-hour holds allow police to interrogate a suspect without having to abide by the right-to-counsel protections which would otherwise apply.
However, defenders of the practice could argue that this is not a realistic objection. Police can usually choose to make a warrantless arrest once they have probable cause, using one of the many exceptions to the warrant requirement.
292 Indeed, such warrantless arrests account for the overwhelming majority of modern arrests. 293 Thus, they could argue, if the police truly wanted to avoid right-to-counsel restrictions on interrogating 48-hour hold detainees, they could simply effect warrantless arrests. This undercuts the characterization of 48-hour holds as sinister evasions of right-to-counsel protections.
This response has a certain merit, but is nonetheless questionable, because the County of Riverside doctrine suggests that sometimes-for example, where a magistrate is available and there is no administrative need to combine a Gerstein hearing with other types of hearings-an arrestee is entitled to appear before a magistrate in less than 48 hours. 294 Indeed, federal and state rules of criminal procedure provide that once there is a warrantless arrest, police must bring the defendant to a magistrate "without unnecessary delay."
295 While this may simply be codifying Gerstein and progeny, it may also denote a decision by the state to guarantee prompt judicial determination of probable cause. Either way, it is the case that on many occasions, the warrantless arrestee will have to be brought before a magistrate in less than 48 hours. Once that occurs, the Sixth Amendment right to counsel is triggered, and interrogation must cease. 296 So, by isolating the defendant in an interrogation room but not calling it an "arrest," the 48-hour hold guarantees the police a full 48 hours to interrogate the defendant, with less of an issue under Riverside or under Rule 5(a) of the federal and state rules of criminal procedure.
Another response to the argument that the holds are an evasion of Sixth Amendment protections is grounded in Miranda v. Arizona. 297 Since suspects in 48-hour holds are unquestionably in "custody," the Fifth Amendment restrictions on interrogation established in Miranda would still apply, even without a charge. 298 Thus, defenders of 48-hour holds could argue, suspects are still afforded Fifth Amendment interrogation protections, even if Sixth Amendment protections are somehow skillfully avoided.
But this response also seems not fully persuasive, because Fifth Amendment protections are different from Sixth Amendment protections in a crucial way. All the Fifth Amendment requires is that suspects in custody be informed of their Miranda rights prior to questioning. If order occurred frequently without triggering Sixth Amendment-based exclusions (as would otherwise be required in Tennessee), and the holds were commonly followed by either an arrest warrant or a Gerstein probable cause hearing, which is designed as an alternative to an arrest warrant. Of course, if they were arrest warrants, then all interrogations (absent waiver) following them clearly would be improper, and all statements obtained therefrom would be subject to exclusion. 292 See, e.g., United States v. Watson, 423 U.S. 411, 415 (allowing warrantless arrests where suspect is found in public and there is probable cause to suspect him of a felony). See County of Riverside v. McLaughlin, 500 U.S. 44, 56 (1991) (warrantless arrestees must be brought before a magistrate without any unreasonable delay, even within the 48 hour period; delay can never be "for the purpose of gathering additional evidence to justify the arrest"). 295 Fed. R. Crim. P. 5(a); see, e.g., Tenn. R. Crim. P. 5(a). they do not affirmatively invoke their rights by stating that they prefer not to answer questions, or that they want to have a lawyer present, interrogation may continue. 299 Thus, unless the suspect in a 48-hour hold is savvy enough to affirmatively invoke his rights, law enforcement may visit him in the holding cell and question him about the case. Indeed, they may try to elicit a waiver of his rights. 300 And, even if they are unsuccessful in obtaining an explicit waiver (oral or written), the mere fact that the suspect was informed of his rights, appeared to understand them, and later made an admission could be enough by itself to constitute an "implied waiver."
301 By contrast, the Sixth Amendment protection is triggered automatically by a formal charge, and does not require the defendant to affirmatively invoke the right. 302 Thus, once the Sixth Amendment right applies, police may not initiate any conversation with the suspect about the case, or attempt to elicit any kind of waiver. The most they can do is respond if the defendant initiates discussion about the case. Thus, avoiding Sixth Amendment protections through the guise of the 48-hour hold effectuates a significant advantage to law enforcement.
In practice, this advantage can be a very helpful, very practical one. Use of the holds affords police an opportunity to "sweat" a suspect for 48 hours in attempt to "soften him up" for questioning toward the end of the 48-hour period. This process continues for 48 hours, before the clock even starts ticking on a bail determination. In many cases, it continues without a solid case for probable cause. By the end of this period, a suspect may be more willing to waive both his Fifth Amendment and Sixth Amendment rights. From a pragmatic policy perspective, one might view this as either a good thing or a bad thing, depending on whether the suspect is a truly culpable individual, and on the seriousness of the crime. From a constitutional perspective, it is somewhat troubling.
V. CONCLUSION
Forty-eight-hour holds represent a violation of fairly basic Fourth Amendment rights. They provide for detention without charge, and without access to bail. Much of the time, they provide for detention without probable cause. In Tennessee, they also seem to circumvent rightto-counsel restrictions on interrogation.
Their sustained use in multiple jurisdictions around the country raises troubling questions. To what extent were the detentions the product of honest misunderstanding of the law by law enforcement, and to what extent was it the product of cynical bending of rules? Either way, why has it persisted so long? Why didn't the courts put a stop to it sooner? Why does it apparently continue in at least some local jurisdictions?
In part, the answer lies in local courts who were themselves misinformed regarding this aspect of criminal procedure. Perhaps this is not surprising, given the byzantine complexity of current constitutional criminal procedure doctrine, a complexity borne of shifting ideological 299 Davis v. United States, 512 U.S. 452, 459 (1994) (an ambiguous invocation does not require the cessation of interrogation). 300 Moran v. Burbine, 475 U.S. 412, 423-24 (1986) (affirming the validity of a waiver despite police "trickery"). majorities on the Supreme Court and the Court's reluctance to honestly overrule precedents rather than distinguish them to death. At the same time, there were nontrivial limitations on ways to formally bring this matter to the attention of the courts. As a practical matter, to file a civil lawsuit challenging the practice and have a reasonable prospect of obtaining a significant money judgment, lawyers would want to see a plaintiff detained under the procedure, willing to sue, and who lacks a criminal record, all of which could be a difficult find.
Another explanation may lie in sheer institutional inertia. There is a natural tendency for any institution to resist calls for change, especially when those calls come in the form of accusations that the institution is systematically violating the Constitution. Overcoming that inertia -successfully prodding the local courts, police, and prosecutors to change -requires sustained attention, perhaps more sustained attention than busy practicing lawyers and journalists could afford.
Whatever the explanation, the 48-hour holds should stop and not resume. To that end, attorneys need to do a better job of explaining basic constitutional principles to the lay public and to actors in the criminal justice system. If that happens, maybe the next time we discover a systematic constitutional violation in our criminal justice system-and there will be a next time-it will take less than two decades to remedy it.
